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FOREWORD

A holistic learning experience can only take place when all children are in a
safe and secure environment, and this is one guiding principle that ever one
should live by. Children are our future, and their safety & security is paramount.

Today children are exposed to physical, emotional and digital threats.

The acelerated adoption of hybrid learning has shifted the way we think about
student safety. What once was a simple approach to protecting students within
the four walls has shifted to protecting them beyond school boundaries and
now also include the digital space. In order to be effective, civic society efforts
must be anchored to a common philosophy on safety in schools where the
child’s overall well-being and physical security is seen as a single objective.

Recent unfortunate incidents in schools have brought to focus the important is-
sue of child safety in schools. Unfortunately, these events have also led to knee
jerk reactions from various authorities and a public test by the media. We need
to look at the entire issue holistically and we need to adopt a balanced approach
in developing mechanisms that ensures the safety of every child. It is important
to determine whether such incident is consequence of any negligence of the
school or not. Furthermore, in incidents where the victim is an innocent child,
it is imperative for all stakeholders, be it the school, parents, community, au-
thorities or the media to maintain caution and sensitivity. The race of being ‘first
to report’ mostly leads to distorted facts and unwarranted sensationalisation.

There cannot be a one-size-fits-all solution as schools vary greatly in terms
of their setting and access to resources. Yet one cannot discriminate safe-
ty of any child. FICCI ARISE in collaboration with Mundkur Law Partners
(MLP) had studied various legislations, guidelines and checklists issued by
various authorities, tested them in real ground situation and came out with
a comprehensive manual and toolkit for child safety in schools in 2018.

Following the direction of Hon’ble Supreme Court, Ministry of Education (MoE)
released comprehensive guidelines for School Safety and Security in Schools
on October 1, 2021. MoE had examined several manuals and guidelines includ-
ing the FICCI ARISE edition released in 2018 and issued these comprehensive
set of guidelines which are to be read alongside NCPCR and NDMA guidelines.

Since then, FICCI ARISE undertook a practical review of the MoE guidelines,
NCPCR and NDMA reports and has come out with the updated version of the
Manual and Checklist that entails the following:

e Comprehensive Child Safety Guidelines that states can prescribe.

e Draft Child Protection Policy that schools can adopt — covering POCSO,
POSH, JJA etc.

e Safety Checklist that schools can fill periodically.

e Compliance mechanism - School Safety Committee having regular meet
ings and taking Checklist on record.

With our true commitment to the motto ‘Student First,” we are certain that
schools and authorities alike would find this manual and checklist wholesome,
useful and feasible to implement in the best interest of our school children.

Shishir Jaipuria
Chairman, FICCI ARISE

Praveen Raju
Co-Chairman
FICCI ARISE

Anirudh Khaitan
Co-Chairman
FICCI ARISE
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Responsible change makers, creating safer spaces for children!

India has a wide range of laws to protect children and child
protection is increasingly accepted as a core component
of social-emotional development. The challenge is in
implementing the laws due to lack of awareness and
understanding, inadequate human resource capacity on the
ground and absence of quality prevention and rehabilitation
services. As a result, millions of children are prone to
violence, abuse and exploitation. However, progress has
been made in generating awareness, enhancing legislation
and nurturing action towards ending violence, abuse and
exploitation of children, but more needs to be done to
ensure children and their families benefit from timely and
efficient protection and services.

Schools fill a special institutional role in society. Educators,
having the opportunity to closely observe and interact with
children, are in a unique position to identify those who
are in need of help and protection. This helps to ensure
that children receive the support and assistance they may
require and families may obtain services that will remedy
situations posing a threat to the child’s welfare, including
physical, sexual and/or emotional abuse and neglect.

We need to provide a safe and secure environment for
children to learn and grow. The safety of children is of
paramount importance at all times and all places. It
is in this respect that | felt it necessary to address the
challenges faced by schools. This manual is an endeavor
to promote enhanced safety for all learners. The objective
of this manual is three fold:

e Creating awareness and capacity building for all
stakeholders of schools in relation to child protection;

® Mandating the use and implementation of the concept
of school safety widely; and
[ J

Ensuring active implementation of all child safety
protocols.

The manual is comprehensive and easy to use. It is
designed to serve as a guide for all schools.

/mﬁx ALk

Sanah Batta
Author

Sanah Batta, is an Advocate and Educationist. She holds
a degree in law from the O.P. Jindal Law School, India
and a Masters in law. She practiced as an Advocate for
a few years, however, for the love of education, decided
to enter into policy and academia. Her area of expertise
is Education Law and she is a child protection specialist.

As the trustee and legal advisor to Bloom Public School,
New Delhi, India, she advises and assists the school
on various issues such as employment matters, labor
concerns, compliances, student safety, communication
with governmental authorities etc.

She is a Resource Person for the Central Board of
Secondary Education (CBSE) which conducts the National
school leaving examinations in India. Her role as a resource
person is three-fold. It entails creation of question papers,
revision of the legal studies textbooks and spreading legal
awareness.

Sanah is a member of the steering committee of FICCI
ARISE (Federation of Indian Chambers of Commerce
& Industry, Alliance for reimaging school education)
and has authored the School Safety & Child Protection
Manual for schools in India which will serve as a guide for
implementation of child protection laws.

She is also the founder of NAVASHA, meaning new hope, a
community outreach initiative that aims to protect children
from violence and abuse. She conducts capacity building
workshops for all stakeholders who work with children.
She has successfully trained teachers and counselors
across the country, impacting the lives of many children.




N

Introduction

Every child has the right to live free from violence,
exploitation and abuse. Their well-being, safety and
security is of utmost importance for all stakeholders and
communities. Children today face multiple forms of abuse
and violence such as physical, emotional, sexual and
digital. It is the duty and responsibility of all stakeholders
to provide a safe and secure environment for children.

Children spend anything between 6-8 hours over 180-200
days in a year in school. While there is substantial amount
of time that child spends outside the school environs where
too safety should be ensured, the quality and safety of
school life is quintessential to their development. Keeping
this in mind, it becomes imperative for us as responsible
citizens to provide a safe and nurturing environment for
students.

Aims and Objectives

We live in a fast-paced society characterized by change.
Law to be prevalent, must keep up with the changing
times and cater to the needs of all citizens. We have in
the recent past, witnessed many instances of child abuse
and have also seen a paradigm shift in our legal system to
address the changing scenario. As responsible and well-
informed educators, it is our duty to spread awareness and
effectively implement child protection laws.

FICCI ARISE motto is ‘Student First’. Experiences through
a schooling journey create life-long impressions and
influences in a student’s life. FICCI ARISE propagates to
follow extreme sensitivity while dealing with various kinds
of incidents. There could be incidents or situations that may
draw ethical dilemmas. In such situations it is important to
involve all stake holders and collectively ensure that every
child’s well-being and future remains fully protected.

a) Tocreate an understanding on child protection and a safe and secure school environment for holistic development.

b) To create awareness about the acts, policies, procedures and guidelines available for different aspects of security

and safety of children.

c) To empower stakeholders and enable clarity on their role in the implementation of the acts and policies.

d) To affix accountability on all stakeholders for keeping children safe and secure in schools.

e) To understand the consequences of negligent behavior in relation to child safety and security.

Who is this Manual meant for?

This manual is meant for stakeholders of all schools in India.

How to use this Manual?

This manual provides guidance on child protection and the implementation process for various laws and policies. While
every effort was made to cover all aspects of safety and security of children in schools and to provide recommendations
to schools, it is important to mention that some circumstances might require additional information and we urge
stakeholders to refer to additional documents such as state specific laws/ policies. This manual has been prepared by

referring to various manuals/ documents listed below:

1. Ministry of Education, Guidelines on School Safety and Security

https://ncert.nic.in/pdf/notice/GuidelinesSchool %20SafetySecurity.pdf

2. National Disaster Management Authority, NDMA Guidelines, School Safety Policy

https://www.education.gov.in/en/sites/upload_files/mhrd/files/upload_document/Guidelines_feb.pdf

3. National Commission for Protection of Child Rights, Manual on Safety and Security of Children in Schools

https://schooledn.py.gov.in/download/forms/Manual_School_Safety_Security.pdf

4. National Commission for Protection of Child Rights, User Handbook on Protection of Children from Sexual Offences

Act, 2012

https://www.pmc.gov.in/sites/default/files/69301171.pdf

5. Handbook for adolescents/students on cyber safety

https://cybercrime.gov.in/UploadMedia/CyberSafetyEng.pdf




Ground Reality: A Numeric Overview

The Indian school Education System is one of the largest in the world with nearly 14.89 lakh schools, more than 95
lakh teachers and nearly 26.52 Crore students of pre-primary to higher secondary level from varied socio-economic
backgrounds.

The distribution of number of schools and enrolment across government (which includes government aided schools),
private and others is shown below. (UDISE+ 2021-22)

Number of schools by management and school category, 2021-22
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Enrolment of students by school management and level of school education, 2021-22
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The high share of enrolment in private schools points to an increasing preference and growth of private school system
but the sheer volume of government school enables them to dominate the market.




Crimes Against Children

As per National Crime Records Bureau statistics (2021), the rate of violence against children (irrespective of gender) is
rising with every passing year.
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128,531 149,404
Total Cases in 2020 Total Cases in 2021 (increase of 16.2%)
128,531 149,404

Type of Crimes Reported against Children

As per the latest National Crime Records Bureau Report, in percentage terms, major crime heads under ‘Crime Against
Children’ during 2020 were Kidnapping & Abduction (45.0%) and Protection of Children from Sexual Offences Act, 2012
(38.1%) including child rape.

- Kidnapping & Abduction - POCSO including child rape

- Other crimes

Protection of Children from Sexual Offense Cases

The POCSO Act 2012 has criminalized any form of sexual assault, sexual harassment andpornography against children
and made knowledge or even apprehension of the commission or attempt to commit the offence, mandatorilyreportable.
The statistical data below clearly shows that in a large number of cases the offenders were either relatives or someone
known tothe victim. According to the National Crime Records Bureau, 96% of child rape cases were perpetrated by
someone the child knew, suchas a family member or neighbour, not a stranger.




Offenders Relation to Child Victims 2020
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Risk Mapping Student Safety — ‘home to school to home’

The various forms of potential risk around school ecosystem to which a child might be exposed are illustrated with the
help of the following figure.
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Key Safety Challenges Unique to Schools

- ISSUE CHALLENGE SOLUTION

Multiple & Varied Most safety frameworks do not adequately Include flexibility in regulation to
Vulnerabilities of recognise or address safety of vulnerable address special needs of children
Student Body children, including disabled, street connected as per their development. Adopt

children, migrantand provides a ‘one-size-fits-  a rights-based approach for child
all’ solution based on the assumed safety needs  protection.

of children.
2. Lack of experienced ® Training ® Training
teachers or certified Lack of specialised training or standard Child safety and protection
personnel/safe prescribed child safety and protection curriculum to be included in
recruitment systems curriculum on child protection in schools, and B.Ed and other teacher training

for key stakeholders including police, medical, curriculum. Certification program
social work, related NGOs and parents. for continuation teacher and
related stakeholder education in

. .
el this field to be considered.

Due to a lack of centralized professional

records or registry it becomes difficult for ® Recruitment

schools to track past history and professional Centralized repository for teacher
conduct of candidates being hired for teaching  professional conduct and

and non-teaching positions. records comprising of academic
details, working details and
details pertaining to professional
conduct, - e.g., Maharashtra has
initiated the process of on-line
recruitment of teachers and
capturing of the essential data.

® Service Providers

Verification of safety and regulatory compliance
of third party service providers pose great
challenges for schools outsourcing specialized
services such as vehicle hire on out station field

trips.
® Service Providers
A safety accreditation agency;,
or similar certifying system for
third party services provided to
schools.
3. Inadequate budgets According to the HAQ Centre for Child Rights, Recognise child safety in schools
and funds for child the share for children in the Budget 2017 as a separate budgetary head
protection remains the same as last year-3.2% of which with allocable funds for qualitative

the share for children protection in the budget and continuous development
even with a 55% increase from last year stands  of safety curriculum, norms,

standards

at only 0.05% of the total Union Budget. training.
4, Lack of child friendly Most children lack “immediate and confidential ~ Efficient & child centric law
justice system access to child-sensitive advice, advocacy and  enforcement is critical for
complaints procedures” and to special courts protection of children to ensure
and integrated spaces with trained personnel speedy trials and justice for
in police and medical centers, which decreases  children.
reporting.
B Regulatory conflict Multiple laws & guidelines from different Single agency with expert
and lack of common agencies leading to regulatory conflict and stakeholder representation
minimum safety inefficiencies. to integrate school safety

regulations.




UNDERSTANDING CHILD PROTECTION

Who is a Child?

International Conventions and domestic legislations, more specifically the Protection of Children from Sexual Offences
Act, 2012 (“POCSO Act”) define a ‘Child’ as ‘any person below the age of 18 years’.

What is Child Protection?

Child Protection is any measure or initiative that addresses or prevents children from situations of violence, abuse, neglect
and exploitation. It also means protecting children against social, psychological and emotional insecurity and distress.

The World Health Organization states that child maltreatment, “includes all forms of physical and emotional ill-treatment,
sexual abuse, neglect, and exploitation that results in actual or potential harm to the child’s health, development or
dignity. Within this broad definition, five subtypes can be distinguished - physical abuse; sexual abuse; neglect and
negligent treatment; emotional abuse; and exploitation”.

Child Protection must ensure that no child falls out of the social security and safety net and those who do, receive
necessary care and protection to be brought back into the safety net. It is relevant for all settings- home, school,
neighborhood, community, and institutional/ residential care.

International Context: Four Core Principles for all Safety Initiatives & Key Questions

Principle of Best Interest of the Child (art.3.1 UNCRC)

The Principle

This principle mandates that the best interest of the child must be the primary consideration of all stakeholders while
directing any action concerning the child. This requires that balancing the rights and duties of parents, guardians,
educators and all other individuals legally responsible for child safety and protection, with the primary interest of the child.

Key questions to ask when applying the principle

e How does my decision affect the student individually and students collectively;

* Have | looked at all stakeholder perspectives — such as the child’s views and the parents/caregivers view;

* Have | considered the safety of the child, child’s identity, impact on health, education and other rights;

¢ In case of a conflict between rights can | write down all the reasons why my decision is in the best interest of the child
- can | clearly identity the criteria and reasons to arrive at this conclusion.

Principle of Equality, Universality and Non-discrimination (art. 2):

The Principle:

Under this principle all children shall be given equal opportunity and treatment. There shall be no discrimination against
a child on any grounds including that of gender, religion, caste, class, geographic area; disability etc. Based on this
principle, safety must be equally applicable to all students, subject to any special provision made for the girl child or any
other marginalized or particularly vulnerable section of children.

Key questions to ask when applying the principle

e Does my decision or policy target any particular group of children and if so why?

® Have | looked at the impact on individual and groups of children not involved;

* How does my decision affect the student individually and students collectively;

¢ Does this discriminate against any individual or group of children (including those in the target group).

Principle of Right to Survival and Development (art. 6):

The Principle:

Combining all rights applicable to the right to survival and development, this principle emphasises the right to life taking
in account living conditions, the quality of life and the right of every child to develop his or her maximum potential.

Key question to apply this principle:

e How does this initiative help increase safety and other rights;

¢ Does it pose any risks

e What measures protect the safety, dignity and well-being of the students?
e How does it protect children with vulnerabilities?




Principle of Right to Participation (art.12):
The Principle:

Children have the right to be heard, listened to and participate in all matters that affect them, at almost all levels of society.
This requires creating legal structures and a systematic practice of consulting children and listening to them. This right
features in the Eleventh and the Twelfth Five Year Plan (2012-2017) documents, the NPC 2013 and the JJ Act, and State
Rules and all child related international conventions.

Key question to apply this principle:

e Whose idea was it — student or adult?

¢ Did the students have a say or were their views heard/considered;

¢ To what extent were they involved in the planning, implementation monitoring or evaluation;

® How has their participation contributed to changing attitudes and strengthening system in the medium and long term.

Constitutional Provisions

Provisions of the Constitution of India for the protection and safety of children are as given below:

Article 14 Fundamental right to equality before the law and equal protection of the law

Article 15 (3) Fundamental right to special provisions for women and children

Article 21 Fundamental right to life and personal liberty

Articles 21 A Fundamental Right to free and compulsory education for all children of the age of six to
fourteen

Articles 23 and 24 Fundamental right against exploitation

Article 39 (e) Directive Principle followed by the State to ensure health and freedom from abuse due to

economic necessity

Article 39 (f) Directive Principle followed by the State to ensure development with dignity and guaranteed
protection of childhood and youth against exploitation and against moral and material
abandonment

Article 46 Directive Principle followed by the State to ensure special educational care and protection

from social injustice and all forms of exploitation

Article 47 Directive Principle followed by the State to raise level of nutrition and standard of living and
improve public health

Article 51 A (k) Fundamental Duty of parents or guardians to provide opportunities for education




Child Right Related Laws

e  The Protection of Children from Sexual Offences Act, 2012

e The Juvenile Justice (Care and Protection of Children) Act, 2015

e Prohibition of Child Marriage Act, 2006

e  Right of Children to Free and Compulsory Education Act, 2009

e  Guardians & Wards Act, 1890

o Hindu Minority & Guardians Act, 1956

° Factories Act, 1948

° Mines Act, 1952

e Immoral Traffic (Prevention) Act, 1956

®  Young Persons (Harmful Publication) Act, 1956

e Bonded Labour System (Abolition) Act, 1976

e  Child Labour (Prohibition & Regulation) Act, 1986 & 2016

e  Pre-Conception and Pre-Natal Diagnostic Techniques Act, 1994

e  The Commissions for Protection of Child Rights Act, 2005

° Information Technology Act, 2000
For the purposes of this Manual, we will focus on the main legislations dealing with children, which are:
e The Protection of Children from Sexual Offences Act, 2012 (POCSO Act)

This Act is applicable to victims less than 18 years of age and to perpetrators who are older than 18 years of age.
The purpose of the law is deterrence and retribution.

e The Juvenile Justice (Care and Protection of Children) Act, 2015 (“JJ Act”)

This Act is applicable to victims who are either below or above 18 years of age and to perpetrators who are less than 18
years of age. The purpose of the law is restoration and rehabilitation.

POCSO Act and JJ Act are applicable across India.
State Specific Provisions

Majority of the States and UTs have made provisions relating to management and safety measures in the State/UT
Education Act. The detailed State and UT wise provisions are provided in Annexure 5 of this Manual.

Reasons for Child Protection

Given below are some of the reasons to reiterate the importance of child protection.
e Inability to advocate for themselves;
° Unable to recognize risks or cope with effects;
e Less able to defend themselves;
° May be weaker, more vulnerable to abuse, exploitation and trauma;
° Less resilient to harmful experiences;
e Unable to access help without an adult;
e Unclear on right and wrong without having developed a moral compass;
e Unable to understand long term impacts or consequences of behavior;
e Dependent upon adults for their needs; and

° Exercise less control and choice in their lives.




Responsibility of Schools to Protect Children

In every country, educators and those who work with children are held to a higher standard than other professionals. They
have a legal balancing act in their responsibilities to protect children. Their special role is defined by the legal concept of
loco parentis (which means “in place of a parent”). Educators are held to this higher professional standard because of
their position of authority over children and responsibility to be role models for them.

When children attend school or are involved in any school related activity, the responsibility to ensure their safety and
security lies with the school authorities and if the school willfully neglects the child, in any manner likely to cause the child
unnecessary mental or physical suffering, it may be treated as violation of the law. Hence, it is the school i.e., School
Management, Principal/Head of school, teachers and all stakeholders that have the responsibility of ensuring safety of
children.

Having said that, it is important to remember that there are factors that are out of one’s control and accidents may occur,
whether at home or school. However, it is the duty of all educators to fulfill their responsibility to the best of their ability
and ensure that all systems, protocols and procedures are kept in place.

Negligence, Accident and Vicarious Liability

As stated above, the objective of this Manual is to affix accountability on all stakeholders for keeping children safe
and secure in schools. Schools have a legal duty of care to put reasonable safeguards in place to prevent injuries and
other harm to students. This includes implementing safety protocols, maintaining safe premises, vetting employees,
supervising students and taking all steps to ensure well-being of students. However, even after taking all necessary
steps, accidents may occur. But whether the school and its employees can be held liable will depend on the facts and
circumstances of each case.

It is recommended that schools abide by and implement all safety procedures, maintain proper documentation
and quarterly review the Child Safety Checklist as provided in School Safety & Child Protection Checklist to
ensure that safety protocols are intact and thus safeguard itself from criminal liability.

Certain judicial pronouncements in this regard are laid down below:

1. Inthe case of M.S. Grewal & Anr. v. Deep Chand Sood & Ors., (24.8.2001), fourteen students died by drowning
in a river during the school picnic due to the negligent act of teachers deputed to look after them.

Dealing with what constitutes negligence, the Hon’ble Supreme Court, observed as under:

“Negligence in common parlance means and implies failure to exercise due care, expected of a reasonably
prudent person. It is a breach of duty and negligence in law ranging from inadvertence to shameful
disregard of safety of others. In most instances, it is caused by heedlessness or inadvertence, by which the
negligent party is unaware of the results which may follow from his act. Negligence is thus a breach of duty
or lack of proper care in doing something, in short, it is want of attention and doing of something which a
prudent and a reasonable man would not do. Clerk & Lindsell on Torts (18th Ed.) set out four several
requirements of the tort of negligence and the same read as below:

(1) The existence of law of a duty of care situation, i.e. one in which the law attaches liability to carelessness....;

(2) Breach of the duty of care by the defendant, i.e. that it failed to measure up to the standard set by law;

(38) A casual connection between the defendants careless conduct and the damage;

(4) That the particular kind of damage to the particular claimant is not so unforeseeable as to be too remote.
While the parent owes his child a duty of care in relation to the child’s physical security, a teacher in a
School is expected to show such care towards a child under his charge as would be exercised by a
reasonably careful parent.

It was contended on behalf of the school that they had taken all due care and hence cannot be held responsible for
the neglect and callous conduct on the part of the teachers escorting the students. The Hon’ble Supreme Court,
rejecting the contention, held that, “Negligence is a method of performing an act: instead of it being done carefully, it
is done negligently. So liability for negligent acts in the course of employment is clear.”

In view of the above referred legal proposition approved and laid down by the Hon’ble Supreme Court, it can be safely
said that the teachers accompanying the complainant and the other children, were negligent in performance of their
duty and the appellants, they being the employers of those teachers, are vicariously liable for the loss, resulting from
the said negligence.




The Hon’ble High Court of Judicature at Madras in the case of K.Kala v. The Secretary, Educational Department
& Ors. (03.11.2022) has stated that a teacher or other school authorities could be blamed for a student’s death
onlyifthereisdirect evidence of them having misbehaved with the student or having resorted to corporal punishment.
Thecourtheldthat, “The practice ofdefamingthe Headmasters and Teachersingeneral atallcircumstances cannot
be accepted. Teachers and Headmasters are liable only if their misconduct, misbehaviour or otherwise are
established through sufficient evidence. If any Teacher or Headmaster imposed a corporal punishment, which is
prohibited by the Education Department guidelines, then alone the Teachers or Headmasters shall be prosecuted
and not otherwise. For each and every act of students in a School, the Teacher or Headmaster cannot be blamed.
Whenever a case of suicide is found, the parents are not expected to blame the Teachers and Headmasters alone
inthe absence of any evidences. General blaming or causing dis-reputation would affect the image of the School
and cause prejudice to the interest of the other children studying in the very same School. Causing dis-reputation
may be an easy way out, but maintenance of discipline in Government Schools and achieving good results
are difficult tasks. Therefore, the allegations if any are to be established beyond any pale of doubt through
acceptable evidence.”

Further, the court elaborated on the role of parents by stating that, “The physical and mental health of the children are
to be consistently monitored by the parents too, and the duties of the parents under the Indian Constitution are also
to be borne in mind. In a School, large number of children are studying. One teacher has to take care of number of
students in a classroom. Thus, he / she may not be in a position to assess the mental health of every child attending
the School. The overall monitoring may be possible and therefore, the mental health of a child must be always
protected by the parents at the first instance.”

Categories of Negligence

The negligence committed by the school management/authorities/principal/head of school/teaching and non-teaching
staff may be broadly categorized as follows:

Negligence in establishing a secured infrastructure for the students and children with special needs.

Negligence of the quality, standard of the food served and portability of water provided to students in school for
consumption.

Negligence related to security measures adopted by the school authorities for the safety of students.
Negligence in providing timely medical aid to the students.

Negligence in taking action against a complaint reported by a student.

Negligence on corporal punishment including mental, emotional harassment.

Negligence in preventing bullying, discriminatory actions, substance abuse in the school premises.
Negligence in regular monitoring and reporting to appropriate authority as required.

Negligence in delaying actions in case of crime or disaster.

Negligence in suppression of facts and not reporting to the appropriate authority.




Legal Provisions in case the offense has been established

Accountability of School Management | Legal Provisions & Rules Attracted

Criminal Negligence

Medical Aid Negligence

Corporal Punishment

Conspiracy
Concealment/non-reporting of
offense

Tampering Evidence

Sexual abuse

Cyber Safety and Security

Infrastructural Safety and Security
Food Safety

Environmental Safety

Sexual harassment and Sexual
Assault

Children With Special Needs

1. Legal Rights of Children With Special
Needs

2. Punishment for rights of Children
With Special Needs violating the
rights of Children With Special Needs

3. Punishment for offenses against
Children With Special Needs

Constitutional Provisions for rights
of Children

Sections 304, 308 etc. of Indian Penal Code, 1860
Section 75 JJ Act

Section 77 of the JJ Act

Section 75 of the JJ Act

Section 16 of the POCSO Act, Section 34 and 120 etc. of the Indian Penal
Code, 1860 and Section 87 of the JJ Act

Section 21 of the POCSO Act and Section 202 of Indian Penal Code, 1860

Section 201, 203 etc. of the Indian Penal Code, 1860

Section 19 of the POCSO Act

Section 67 B of IT Act, 2000 and Sections 13 and 15 of the POCSO Act

The National Building Code of India ,2004
Sections 272, 273 of the Indian Penal Code, 1860
Section 278 of the Indian Penal Code, 1860

Section- 4, 6, 8, 10, 12, 14 and 15 of the POCSO Act

Section 16, 17, 31 & 32 of the Rights of Persons with Disabilities Act, 2016

Section 31 ofThe Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995

Section 89 of the Rights of Persons with Disabilities Act, 2016

Section 5 and 9 of the POCSO Act and Section 85 of the JJ Act

Article 15 (3), 21 (A), 23,24,39 (e),39 (F), 46, 47 and 51A (k) of the Constitution
of india




PROTECTION OF CHILDREN FROM SEXUAL OF

ENCES ACT, 2012

This law was enacted in the year 2012 to protect children from sexual offenses. It is a child centric and gender-neutral law
that protects children below the age of eighteen. The law deals with cases of child sexual abuse.

What is Child abuse?

All forms of physical and emotional ill-treatment, sexual abuse, neglect or negligent treatment or other exploitation
resulting in actual or potential harm to the child’s health, survival, development, education or dignity.

Children may be abused by an adult or adults, within their family, working in school, or in the wider community. They may
also be abused by another child or children. A fundamental part of protecting children is being aware of signs that a child
may be suffering from abuse, or that a child or an adult in school may be abusing another child. Abuse can take many
forms, including physical, emotional, sexual and neglect.

Salient features of the POCSO Act:

1.
2.

© © N o O

11.
12.
13.
14.

The Act is applicable across India.

The National Commission for the Protection of Child Rights (“NCPCR”) and State Commissions for the Protection
of Child Rights (“SCPCR”) are responsible for monitoring the implementation of the Act.

Types of offenses under the Act - Penetrative Sexual Assault, Aggravated Penetrative Sexual Assault, Sexual
Assault, Aggravated Sexual Assault, Sexual harassment, Use of Child for Pornographic Purposes. (Details
provided below)

Special in-camera trial, child friendly and district wise fast track courts have been set up exclusively to deal with
offenders.

The special court can award compensation to the victim.

The child is not brought in contact with the accused at any time.

The burden of proof is on the accused to prove that he/she is innocent of the charges.
An offense must be reported to the local police or Special Juvenile Police Unit (SJPU).

Anonymity/Privacy to be strictly maintained by all agencies.

. Media debarred from publishing the identity of a child including his/her name, address, photograph, family details,

school, neighborhood or any other particulars which may lead to disclosure of identity of the child.
Consent of a child is not considered a valid defense.

Refusal by the police to register an FIR is punishable.

Destruction of evidence is an offense under Section 201 of the Indian Penal Code, 1860.

A victim can report an offence at any time, even a number of years after the abuse has been committed.




Offenses and punishments under POCSO Act

S [

Minimum Maximum Fine
Imprisonment Term Imprisonment Term
Penetrative Sexual ~ Any form of penetration Offense committed on Life Imprisonment /
Assault (u/s 3 and in private parts or other a child between the
4) body parts or application age of 16t0 18 -
of the mouth to the private 10/years
parts of a child or forcing
the child to penetrate the Offense committed on
offender or someone else. a child below 16 years Life Imprisonment J
of age -
20 years
Aggravated When penetrative sexual 20 years Life Imprisonment/
Penetrative Sexual  assault is committed by a Death /
Assault (u/s 5 and person in a position of trust
0) or authority such as police
officer or whoever being

on the management or
staff of an educational

institution
Sexual Assault (u/s  All acts of physical nature 3 years 5 years
7 and 8) without penetration. For

example, stalking a child,
showing dirty pictures,
touching private parts of
a child or making a child
touch the private parts of
someone else etc.

Aggravated Sexual ~ Offences of sexual assault 5 years 7 year
Assault (u/s 9 and if committed by a person
10) in a position of power

or whoever being on
the management or
staff of an educational

institution
Sexual Sexual Harassment is - 3 years J
Harassment (u/s committed upon a child
11 and 12) when such

person with sexual intent:
e Carries out any act with
sexual connotations; or
¢ Makes a child exhibit his/
her body; or

e Shows any object to a
child in any form or
media for pornographic
purposes; or

* Repeatedly or constantly
follows or watches
or contacts a child
either directly or through
electronic, digital or any
other means; or

¢ Entices a child for
pornographic purposes
or gives gratification
therefor.




Offenses and punishments under POCSO Act

S [

Minimum Maximum Fine
Imprisonment Term Imprisonment Term
Pornographic Whoever uses a child For 1st conviction - 5 Not prescribed «
Purposes (u/s 13, in any form of media for years
e ;T'Ztﬁitégti()osrwes o sed Ear 2nd or subsequent Not prescribed J
conviction - P
7 years
Storage of pornographic i For 1st
material involving a child - conviction-
Minimum 5,000
rupees
For 2nd/
subsequent
conviction -
Minimum
10,000 rupees
Media Obligations If the media discloses the 6 months 1 year And/ Or
(u/s 20 and 23) identity of the victim or fails
to report about the crime to
the police
Failure to record or  Failure to record or report Any person - 6 months And/ Or
report crime (u/s a crime No minimum
21) punishment
Person being incharge /
of any company or 1 year
institution -
No minimum
punishment
False information Anyone who provides false  Any person against any 6 months And/ Or
or complaint (u/s information or making a other person -
22) false complaint except child N minimum
punishment
Any person against a
child - 1 year And/ Or
No minimum
punishment
Abetment (u/s 16 Intentionally instigates, Same as the punishment for that offense.
and 17) aids by any act or illegal
omission, the doing of that
offense or be part of a
conspiracy with others.
Attempt (u/s 18) Attempts to commit any act  One-half of the imprisonment for life or, one-half of the longest term

towards the commission of  of imprisonment provided for that offense or with fine or with both.
any of the offenses




The scope and interpretation of section 7 of the POCSO Act was recently dealt with by the Hon’ble Supreme Court. The
judgment of the Hon’ble Supreme Court of India in Attorney General for India v. Satish and another (2021), centers
around the interpretation of Section 7 of the POCSO Act given by the High Court of Bombay in two cases. A brief
description of the cases is given below.

In the first case, the accused lured the victim, who was 12 years of age, to his house and “pressed her breast and tried
to remove her salwar”, however, the victim started to shout, and the accused prevented her by pressing her mouth. The
Special Court convicted the accused under Section 342, 354 and 363 of the Indian Penal Code, 1860 (IPC) and Section
8 of the POCSO Act. On appeal preferred by the accused, the conviction under Section 8 POCSO Act was set aside and
the accused was convicted for the offenses under Section 342 and 354 of IPC.

In the second case, the accused went to the house of the victim, who was aged about 5 years, when neither of the parents
were present and the accused had “caught the hands of the victim and moved her frock upward with one hand and
lowered her pants with the other hand. He, thereafter, unzipped his pants and showed his penis to her and then asked her
to lay down on a wooden cot”. The Special Court, in this case, convicted the accused for the offenses punishable under
Section 448 and 354-A (1)(i) of IPC and Sections 8 and 10 read with section 9 (m) and 12 of the POCSO Act. On appeal,
the High Court of Bombay set aside the conviction for the offenses under Sections 8 and 10 of the POCSO Act and
upheld the conviction for the offenses under Sections 448 and 354-A(1)(i) of IPC read with Section 12 of the POCSO Act.

The question before the Hon’ble Supreme Court was whether the interpretation of the High Court of Bombay, that unless
there is “direct skin to skin physical contact with sexual intent” the act does not tantamount to the offence of sexual
assault as defined under Section 7 of the POCSO Act, is correct?

The Hon’ble Supreme Court stated that the most important ingredient for constituting the offense of sexual assault under
Section 7 of the POCSO Act is the ‘sexual intent’ and not the ‘skin to skin’ contact with the child. The prosecution is not
required to prove a skin-to-skin contact to prove that the offense has taken place.

The Hon’ble Supreme Court held that Section 7 of the POCSO Act would cover both direct and indirect contact, that is,
irrespective of whether there was skin-to-skin contact or not, an offense under this section would be constituted. The
intention of the offender to touch a child inappropriately is enough to attract the provisions of this section. Therefore, the
court clarified and widened the interpretation of Section 7 of the POCSO Act.

Reporting Obligation under POCSO Act

What is the mandatory reporting obligation?

Section 19 and 21 of the POCSO Act imposes duties on teachers, management, and all employees of educational
institutions to report instances of child abuse.

_ Who must report (Section 19) 2P:J)mshment for non-compliance (Section

1 1. Any person (including a child) who has Imprisonment which may extend to six
knowledge that an offense under months or with fine or with both.
POCSO has been committed against a
child; OR

2. believes that it is likely to be
committed; OR

3. where there is an apprehension that a
sexual offence is likely to be committed
against a child.

2 Any person, being in-charge of an Imprisonment for a term which may extend
institution who fails to report the to one year and with fine.
commission of an offense, as stated above,
in respect of a subordinate under his/ her
control.




Where/ Whom to report?

1.

o o &M 0D

Local Police -100

Special Juvenile Police Unit

POCSO e-box (https://ncpcr.gov.in/pocso/public/)
Childline 1098 (a 24/7 emergency phone outreach service)
NCPCR

SCPCR

What to Report?

It is important to explain, as well as you can, what happened or is happening to the child. Describe the nature of the abuse
or neglect and the involved parties. Be as specific as possible. Be prepared to give the name, address, and telephone
number of the child and also the name of the parent or caretaker, if known. Even if you do not know all of this information,
report what you do know.

Important points to remember:

1.
2.
3.

4.
5.

Children are under an obligation to report offenses but they cannot be punished for failure to report an offense.
No person shall incur any liability, whether civil or criminal, for giving the information in good faith.

It is important to remember that intent to commit an offense, even when unsuccessful for whatever reason, can be
penalized.

The attempt to commit attracts up to half the punishment prescribed for the commission of the offense.

Abetment of the offense, is punishable in the same manner as the commission of the offense.

When to report?

The POCSO Act states the grounds under which a person is ought to report, however, the provisions of the POCSO Act
are silent on a specific timeframe within which a person is supposed to report.

To understand this better, we may look at certain judicial pronouncements.

1.

In Kamal Prasad Patade v. State Of Chhattisgarh (2016), the principal of a school in Chhattisgarh was informed of an
incident of penetrative sexual assault allegedly committed by the peon against a Class Ill student, at 8:00 am. Before
the principal could complete a local-level investigation into the complaint, an FIR was filed at 10:30 am., the very same
day. The principal was arrested the next day for allegedly failing to report the incident as mandated by Section 19 of
the POCSO Act.

A Single Judge of the Chhattisgarh High Court held that the head of an institution (such as the principal) is expected
to conduct an institutional-level inquiry into the alleged offense and collect material evidence before reporting the
matter, and reasonable time must be given to them to do so before charging them with the offense of failing to report
under Section 21(2) of the POCSO Act.

. The Hon’ble Supreme Court in the case of Te